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CRISIS OF DEMOCRATIC LEGITIMACY OF THE 
DECISION-MAKING PROCESS OF THE UNION 
AND THE ROLE OF THE EUROPEAN 


PARLIAMENT 
DOT:10.5281/zenodo.10577672 


Dimitris I. Liakopoulos' 


Abstract: This paper seeks to examine the related issues and 
open discussions relating to the proposal to recognize the 
power/legislative right for requesting initiative in the European 
Parliament. The crisis of legitimacy of the Union has been 
noticed for some time and the requests for strengthening the 
decision-making process in a more democratic way by acting on 
the so-called legitimacy input needs an intervention on the 
agenda setter function but also through the related tools of 
democracy that we already know: citizens' initiative, petitions. 
We need a synergistic, analogue relationship between the 
institutions involved in the legislative decision-making sector 
but above all the spirit of the integrative history of the Union, 
the Treaties on the Union and representative and _ the 
participatory democracy as fundamental rights of the future of 


the EU. 


1Professor of international law, European Union law, International and European 
Criminal and Procedural Law in various Universities in US and Europe. Attorney at 
Law-of Counsel. Director of the CEIJ. The present work is updated until March 2022. 
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Introduction 

On 9 May 2021, once again, through the conference on the 
future of Europe, the continuous debate on the future of Europe 
was opened from scratch and some considerations on the 
decision-making processes of the Union and democracy were 
heard’. 

In particular, through the multilingual digital platform* the right 
of direct legislative initiative was proposed and strengthened 
through the European Parliament (EP)*. There is talk of 
strengthening the representative dimension of democracy in the 


Union by clearly recognizing the right of initiative to an 


2See the relevant site: https://futureu.europa.eu/?locale=en 

3See, by way of example, the proposal presented on the cofe-PROP-2021-04-45 
platform. In the first interim report The Multilingual Digital Platform of the 
Conference on the Future of Europe, of August 2021, published on the Conference 
website, on the topic “European Democracy” it was noted “as regards the EP, the 
most frequent request is that an effective legislative initiative power be conferred on 
him (...)”, p. 45. In a similar sense, see the second interim report of September 2021, 
p. 54 and the third report of November 2021, p. 61. See also the report of Panel 2 
(European democracy/values and rights, rule of law, security, session 1 (24-26 
September 2021) p. 16; in session 2 (12-14 November 2021, p. 17) and in session 3 
(10-12 December 2021, p. 13) reference is made to a more generic increase in the 
powers of institutions directly elected by citizens. 

4This expression is used in the Draft Opinion of the Legal Affairs Commission on 
the right of initiative of European Parliament (2020/2132(INI). See the relevant: 
(2020/2132(IND), 11.11.2020, Speaker: Durand. 
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institution such as the EP in a process of incremental 
parliamentarization of the European system’ and not as a rule as 
required by the treaty for national parliaments (Vavrik, 2017) 
thus excluding the (almost) monopoly power from the European 
Commission (EC) (Verder, Heintscchell Von Heinegg, 2018)’. 

This position opens the way for discussion and evaluation not 
only of the majority in EP of the power of initiative but also of 
the effects that such power can have at the various stages of the 
ordinary legislative procedure on the so-called community 
method (Lord, Magnette, 2004; Duchesne, Van Ingelgam, 
Frazer, Haegel, 2013; Mastenbroek, De Waele, 2018)’ and 
especially the relationship with the Council and with the EC. 


Since the EC is endowed with powers related to its initiative 


5This process is the result of a series of factors and pressures exerted by the same 
EP which has, over time, been able to acquire, through various strategies, wider 
intervention spaces than those recognized in the Treaties in force. According to 
Heéritier, Meissner, Moury, Schoelle, as far as specifically concerned here, among the 
strategies there is also that of mobilizing public opinion in favor of strengthening the 
democratic legitimacy of the Union. Another strategy is to influence interinstitutional 
relations through changes to the internal regulations (as happened with the practice of 
hearings for Commissioner candidates) and to use interinstitutional agreements by 
predetermining in many cases the results of the Inter-Governmental Conference for 
the revision of the Treaties. 

6Article 30 of the TEU provides that “any Member State, the High Representative 
of the Union for Foreign Affairs and Security Policy, or the High Representative with 
the support of the EC, may refer issues relating to policy to the Council foreign and 
common security and may respectively present initiatives or proposals to the 
Council”. In the area of freedom, security and justice, it is envisaged that the initiative 
can also be exercised by a quarter of the Member States (article 76 of the TFEU). The 
initiative can also be requested (article 289 of the TFEU) by the Court of Justice 
(article 257 TFEU), by the European Investment Bank (article 308 of the TFEU) and 
by the European Central Bank. 

7This expression refers to the particular characteristics of the decision-making 
process of the Union based on the legislative initiative of the EC, on qualified 
majority voting in the Council, on the role of the EP as co-legislator in ordinary 
legislative policy. 
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function, such as that of modifying and withdrawing the relative 
proposal, responding to the needs of the system and 
guaranteeing the interests involved. 
The agenda setting and initiative functions were used in the 
language of the conference on the future of Europe. When we 
talk about agenda setting we mean of a body or an institution to 
identify issues of public interest that can become subject of a 
legislative intervention (Princen, 2007; Princen, 2012; Princen, 
2015; Rauh, 2020)*. In other words, the agenda is a fundamental 
part in the decision-making process (Allwood, 2018). 
The initiative function is the subsequent step. In such a step a 
text is presented to the legislator and its contents are discussed, 
amended, and eventually approved. The EP participates in the 
definition of this legislative agenda. The EP is an agenda setter 
(Bocquillon, Dobbels, 2014; Kuijper, Amtenbrink, Curtin, De 
Witte, Mcdonnell, 2018; Kreppel, Oztas, 2018; Kreppel, Webb, 
2019; Hurka, Haag, 2019; Van Gruisen, 2019; Bunea, 2020; 
Cardwell, Granger, 2020; Hodson, Puetter, Saurugger, 2022) in 
the Union but it is not the institution that has the right of 
initiative (Virseda Fernandez, 2020; MHaratsch, Koenig, 
8According to Princen there are two crucial aspects of the agenda setting process 
in the Union: Gaining the attention of the decision maker (“mobilization of interest”) 
and considering the European one as the correct context for dealing with the issue. 
The perspective of the agenda setter is also important. It is clear that the evaluation of 
priorities for the EP will be different from that carried out by the European Council. 
In another study, the same author (Prince, 2012) noted that since only a certain 


number of issues and policy options can be examined by policy makers, it is essential 
for actors to activate strategies to put an issue on the agenda. 
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Pechstein, 2020; Schorkopf, 2020; Liian Nogueras, Mangas 
Martin, 2020; Sarmiento, 2020; Bieber, Epiney, Haag, Kotzur, 
2020; Niedobitek, 2020; Boutayeb, 2020). 

The question is: if the right of initiative to the EP is from a 
technical point of view possible, desirable and if it can 
consolidate the decision-making process in a more democratic 
sense? Can the EP affect the institutional balance and to what 
extent and how (Kjaer, 2010; Christiansen, 2011; Smulders, 
Eisele, 2012; Andersen, 2012; Fahey, 2019; Leino-Sandberg, 
2021) and/or the community method (Dehousse, 2003; Manin, 
2004; Temple Lang, 2006; Armstrong, 2011; Korkea-Aho, 
2015; Schiitze, Tridimas, 2018; Koutrakos, 2019; Craig, De 
Burca, 2021)’? Can the proposed initiative from the EP be able 
to strengthen representative democracy in the Union and/or with 
the participation of citizens as the foundation of the conference 
on the future of Europe? Can we strengthen or expand the tools 
of participatory democracy with the European Citizens’ Initiative 
(ECI) and related petitions being agenda setting tools linked to 
the EP's agenda-setter role? 

Perhaps the EP seeks a more incisive “new” role in the 
legislative process both in the initial phase of the political cycle 
and through the related procedures and mechanisms such as the 
participation of the initiative initiative and in the same way also 
~ 9The Advocate General Mazak called the Community method the “hard core” of 


European integration. Conclusions in the case: C-440/05, Commission v. Council of 
28 June 2007, ECLI:EU:C:2007:393, I-09097. 
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consolidating participatory democracy by involving European 
citizens in determining the agenda. The aim is not the 
institutional modification of the treaties but the creation within 
the spirit of the treaties, the strengthening of representative and 


participatory democracy. 


Towards a reform of the decision-making process through 
“democratic models” in the European Union 

The speech of the aforementioned convention was also based on 
the related debate on the legitimacy of the Union in the double 
dimension of input and output legitimacy (Scharpf, 2009)'°. 
When we talk about legitimacy output, we believe the efficiency 
of the results of the decision-making process (Lord, Magnette, 
2004; Schmidt, 2010; Schmidt, 2015)'' and the production of 
decisions that satisfy the public interest, the needs and demands 
of the company, which are identified in the definition phase of 
the agenda (Scherz, Welge, 2015)’. The majority of clearly 


10The Author refers to the saying “for the people and by the people” which 
represents these two aspects or dimensions of legitimacy: out put (for the people) and 
input (by the people). Scharpf's legitimacy output combines the ability to effectively 
solve problems and the orientation to the public good. The autonomy of the EC, the 
transparency of the process, the evaluation procedure of the proposal are among the 
factors aimed at reducing the risk of interest particularities may exert influences on 
the decision-making process and therefore on the content of the resulting regulations. 

11On this point, see also the third element of legitimacy (throughput) proposed by 
Schmidt which refers to the decision-making process. For the problematic relationship 
between the types of legitimation see Lord and Magnette that refers to “vectors of 
legitimation” that combine in different ways both in the temporal perspective of the 
development of European integration and in the different sectors of action of the 
Union. 

12Even if, as has been noted, the qualification of efficiency and goodness of 
results can leave wide margins of subjective evaluation and should not in any case be 
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political needs require satisfaction through good quality 
legislation, where the legitimacy output can evaluate according 
to the principles of democracy the satisfaction of the collective 
good developed in compliance with fundamental rights and the 
related principles of transparency, subsidiarity and 
proportionality. The legitimacy output relies more on 
functionalist theories that seek to justify the creation of 
international organizations (Lord, 2020). Entities that are created 
by the states, with the relative competences, for the pursuit of 
functions cannot be satisfied alone and/or individually 
(Moravsik, Sangiovanni, 2013). Therefore, any “organization” is 
also criticized because it does not meet the needs of European 
citizens. 

On the other hand, the input-legitimacy is concentrated at the 
source of authority and reflects the will of the majority of 
citizens. This approach looks at the ways of channeling the 
political/decision-making process and the will of those who are 
the recipients of the rules. 

The future of European democracy requires first of all the search 
for a balance between incoming and outgoing sources of 
legitimacy, that is, both the recipients (citizens/people) and the 
participating institutions of the Union. The legitimacy 
(Klabbers, 2014) output is the main source of the decision- 


the result of choices that do not involve the recipients of the decisions, a circumstance 
that makes the connection between input and legitimacy output. 
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making process and the main data enhancer and technical 
knowledge (Vogiatzis, Bellamy, 2010; Longo, 2019). Aspects 
that risk coming into conflict with the legitimacy input 
generated by contributions from citizens, stakeholders and other 
bodies (such as national parliaments autonomously and through 
their governments) which privilege political aspects even to the 
detriment of the more technical and neutral ones. The legitimacy 
output as the main source is applied to a technical structure 
(Majone, 1998; Bol, Harfst, Blais, Golder, Laslier, Stephenson, 
Van Der Straeten, 2016) while the legitimacy input based on the 
requests of citizens (expressed directly or through the 
representative bodies) results as a “source of loyalty” according 
to the writer when the rules that are adopted they are translated 
as political choices that require balances of values and interests, 
or policies of a redistributive nature’. The Union presents itself 
as a fundamental balancer of these forms of legitimacy in a 
technical sense and always of a political and less legal nature. 
Within this spirit, expanding the democratic dimension of the 
Union" necessarily requires intervention to strengthen the 
legitimacy input (Schmidt, 2012; Mosley, Wong, 2019; Strebel, 
130ne of the reasons why it can be considered that the EEC Treaty did not 
contain a social pillar but only some provisions functional to the market is also due to 
the fact that social policy choices required a democratic legitimacy which only the 
Member States and not the Community were endowed within the European economy. 
14See also the Resolutions of the European Parliament of 16 February 2017, on 
improving the functioning of the European Union by exploiting the potential of the 
Lisbon Treaty and the Resolution of the European Parliament of 16 February 2017 on 


possible evolutions and adjustments of the current institutional structure of the Union 
European Union (2014/2248 (INI)). 
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Kubler, Markinkowski, 2019), especially in the first phase of the 
decision-making cycle. And if this is so, it is debatable whether 
this result can be achieved through the expansion and 
improvement of existing participatory or direct democracy tools 
and/or by expanding an institution of the Union, namely the EP 
through its own decision-making process. This objective can be 
achieved in various ways, through the combination of 
interventions including the modification of the Treaties. In the 
model adopted by the Treaty, the dimension of representative 
democracy (Habermas, 2015)'° certainly prevails over the 
participatory one (Kutay, 2015; Jancic, 2017; Athanasiadou, 
2019, Lima, 2019)'°, therefore in this sense a modification, both 
in the short and medium term, of the specific weight of the two 
models is unlikely, considering not only the clear and explicit 


15The value of democracy in the European Union finds its expression in Title II 
of the Treaty of the Union, titled Provisions relating to Democratic principles, the 
structure of which is indicative of the concept of democracy accepted by the European 
Union. Therefore, the dual structure of democratic legitimacy and_ the 
complementarity of national and supranational forms of democracy are defined in 
articles 1.2 TEU and 9 TEU, and reaffirmed in article 10 TEU. Article 10 TEU clearly 
expresses the legal system's preference for the representative democracy model. 
According to the Court of Justice in case: C-418/18, Puppinck and others v. 
Commission of 19 December 2019, “the functioning of the Union is based on 
representative democracy, which concretizes the value of democracy. The latter 
constitutes, by virtue of art. 2 TEU, one of the values on which the Union is founded. 
This system of representative democracy was completed, by the Lisbon Treaty, by 
means of participatory democracy (...)”, (parr. 64 and 65). 

16This dimension of democracy in the TEU emphasizes the (dynamic) process of 
participation of citizens or associations that represent them (art. 10, par. 3 and art. 11). 
This provision must be read in connection with article 9. Citizen involvement in the 
model of participatory democracy can be declined in different ways, in a spectrum 
ranging from strong influence, if citizens are called to decide, weak if they are simply 
informed. For this reason, participation must be evaluated in the terms in which it is 
carried out, who participates in it, as consequences of the consultation, given that it is 
clear that there is no linear relationship between consultation and democracy. 
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nature of the Treaty but also the role, in the decision-making 
process, of intergovernmental institutions which base their 
legitimacy on _ processes of representative democracy 
(Gramberger, 2001). 

Therefore, the open debate to which the participants of the 
Conference also challenge each other, is the identification of the 
relative mechanisms for the realization of the more democratic 
process that is valued through the two components of the 
relative model (Magnette, 2003; Sternberg, 2016)'’ and to 
determine the measures that these mechanisms can 
transform/modify/amend the current balance of powers that 
define the so-called community method'’. We are talking about 
a model of representative democracy which limitedly satisfies 
the requests for a strong incoming legitimacy and which requires 
the relative integration from participatory forms of a bottom-up 
nature perhaps more than what can be required by any national 


system. 


Incomplete representation and expansion of the powers of 


17The EC in the famous white paper on European governance of 2001 believed 
that democratic input should be strengthened not through the model of parliamentary 
democracy but by making decision-making procedures with involvement more 
transparent and above all inclusive, especially in the initial phase of the political 
cycle, of the stakeholders. This participation finds its codification in the Lisbon 
Treaty. There remains the problem of effective participation already highlighted by 
Magnette. 

18The “method” has evolved over time following the extension of the EP's 
powers. Some believe that the European Council has weakened the Community 
method as its role, consolidated with the Lisbon Treaty, would strengthen the 
intergovernmental profile. 


Yearbook of European Union and Comparative Law-YEUCL, vol. 1, 2022 ISSN:2732-9909 


90 


the European Parliament 

The expansion of the EP, rectius its own powers and the 
legislative power began to take place after its direct election 
(Maurer, 2003; Griglio, 2020)'°. The direct representation of 
citizens” has had consequences for the decision-making process 
of the EP. If the direct election of the supranational institution 
satisfies one of the requisites of a democratic order (Weiler, 
2012; Craig, 2018)*!, the electoral process of the EP is precisely 
the basis of a democratic deficit in the Union, because the 
elections of the EP are organized on the basis of national lists 
(Khushal, Murkens, 2009; Tomuschat, 2010)”, the electoral 


19In the period preceding the first election, in reality, the EP had the acquisition 
of budgetary powers. The extension of the EP's powers, especially after its direct 
election, must also be considered in the perspective of the loss of influence of national 
parliaments due not only to the transfer of many competences to the Union but also to 
the use of a qualified majority in the Council (in this case a single government cannot 
oppose the adoption of an act if it does not build a blocking minority and therefore 
consequently the national EP (or its majority) that supports the government is also 
placed in the minority). 

20In the ECSC Treaty, art. 20 provided for the establishment of the Common 
Assembly, which was to be composed of representatives of the European peoples to 
underline the difference with other bodies of international organizations composed of 
government representatives. The Parliamentary Assembly (but the name of the 
institution in the Dutch and German versions was EP) was made up by members of 
national parliaments, gathered by political affinity and not on a national basis. 

21We will limit ourselves to noting that the model identified in the Treaties 
certainly contains elements that are indispensable in order to define a democratic 
body, even if not of a state nature. Democracy means, in its essential terms, therefore 
applicable to the exercise of public power whatever its source, that the legitimacy of 
power is based on the free consent of citizens and provides for the responsibility of 
the rulers towards the governed. Political choices, according to this model that we 
define as representative democracy, are put in place by elected representatives or by 
governments that have the confidence of elected assemblies, constitutional limits are 
defined for whoever holds power, as well as minority rights are recognized. Since 
democracy is about the exercise of public power, it must also apply to the Union. 

22For the German Constitutional Court, this factor contradicts what is stated in 
Article 10 of the TEU: despite the terms of art. 14.2 of the Lisbon Treaty, the EP does 
not represent a sovereign European people, but represents the peoples of the Member 
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campaign on issues of a more national nature (Reif, Schmitt, 
1980; Hix, Heyland, 2013), and the election procedure is not 
uniform for all EU Member States”. In this spirit, the EP is an 
institution representative of European citizens but of an 
incomplete nature. Therefore, one of the proposals put forward 
for the elections concerns the formation of transnational lists for 
the elections of the EP (Donatelli, 2015; Costa, 2018; Hilz, 
N6tzold, 2018; Verger, 2018; Van Zeben, Bobi¢é, 2019; Diaz 
Crego, 2021)”. The constitution of these lists has a federalist 
basis, focusing on the transnational debate on European issues 


States (Judgment on the Lisbon Treaty), BVerfG, Judgment of the Second Senate, of 
30 June 2009. 2BvE 2/08 par. 280. 

23The decision 2018/994 of 14 June 2018 amending the act concerning the 
election of the members of the European Parliament by direct universal suffrage, 
annexed to Council Decision 76/787/ECSC, EEC, Euratom of 20 September 1976, 
does not provide for the constitution of transactional lists. The decision, not yet 
ratified by all Member States, intends to harmonize the electoral procedures for the 
elections of the EP. 

24The question arose recently following Brexit which resulted in the vacancy of 
the 73 seats vacated by the United Kingdom and the idea (re) launched by President 
Emmanuel Macron in his speech at the Sorbonne. In fact, the discussion on this point 
dates back to a Report dated 2 June 1998 on the elaboration of a draft electoral 
procedure containing common principles for the election of the members of the EP 
(Rapporteur Georgios Anastassopoulos); the proposal was then taken up in the Duff 
report (Report on a proposal to amend the Act relating to the election of the members 
of the EP by direct universal suffrage of 20 September 1976 (2009/2134 (INI) A7- 
0176/2011)-adopted in 2012 after several changes but never discussed in Plenary). To 
implement this proposal it would be necessary to set up a pan-European constituency 
to elect a certain number of deputies (in the Duff 25 report) presented on a 
transnational list. A voter would have two votes, one to elect a candidate on the basis 
of national lists and one vote to elect a candidate on the transnational list. See also on 
this point the Resolution of the European Parliament of 11 November 2015 on the 
reform of the electoral law of the European Union (2015/2035 (INL) P8_TA (2015) 
0395 which approved the proposal for a transnational list (Htibner-Leinen Report. The 
President of the EC U. Von der Leyen, in its programmatic lines, it defined “the 
formation of transnational lists in European elections as a complementary instrument 
of European democracy”, U. VON DER LEYEN, A more ambitious Union. My 
program for Europe 2019-2024, p. 23. The issue was also examined by the Citizens’ 
Panel on Union Democracy. 
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having in such a way some failure on the definition of the 
agenda. Within the federalist spirit, this proposal encounters 
forces that are opposed to greater European integration and do 
not take into consideration the modification of the electoral 
process that can strengthen the democratic representation”. 

A strengthened representation through transnational lists also 
has effects on the role of the EP decision-making process, 
justifying the propositional function or further strengthening the 
role in the context of the adoption of international agreements 
concluded by the Union, consolidating the institutionalization of 
the Spitzenkandidat (lead candidate) process. The process of 
choosing the President of the EC can also strengthen the EP's 
role as agenda setter. 

These are measures that can increase the powers in the 
legislative process of the EP and consolidate the model of 
representative democracy both in the primitive phase of 
initiation and in the legislative cycle that intervenes in the phase 
of input legitimacy, i.e. the proposal to recognize the institution 


of the right to direct legislative initiative. 


The current role of the European Parliament as an agenda 
setter and the limited power of initiative 

25See the minority opinion of the Group of European Conservatives and 
Reformists (ECR) to the Report on the composition of the European Parliament 


(2017/2054 (INL)-2017/0900 (NLE) (rapporteurs DM Hubner and P. Silva Pereira) of 
26 January 2018 A8-0007/2018. 


Yearbook of European Union and Comparative Law-YEUCL, vol. 1, 2022 ISSN:2732-9909 


93 


The EP as a legislator participates in the decision-making 
process as we have said both in the initial and in the political 
cycle phase (Héritier, Moury, Schoeller, Meissner, Mota, 
2015)’. So we talk about it and identify it among: a) The 
independent right of initiative of the EP based on the Treaties; b) 
the formation of the agenda that includes the involvement of 
multi-annual and annual programming and the so-called c) 
“initiative of the initiative” (or indirect initiative) that is an 
intermediate position between the definition of the agenda and 
the legislative initiative. 

The right of initiative was recognized by the Lisbon Treaty on 
the composition of the EP, (art. 14, par. 2); regarding the 
election of its members (art. 223, par. 1 (Jenichen, Liebert, 
2019; Garben, Govaere, Nemitz, 2019)*’) and the exercise of the 
functions of deputies, (art. 223, par. 2 of the TFEU)**. Within 
the initiative of the EP, the relative regulations are also adopted, 


which establish the modalities for the exercise of investigative 


26The EP, as the budgetary authority, can influence legislation by allocating non- 
compulsory expenditure to force the Commission and the Council to create legislative 
bases for expenditure. EP managed to allocate funding to new programs for which the 
Council had failed to adopt enabling legislation, and this meant it was able to obtain 
some legislative competences indirectly. 

27See the Resolution of the European Parliament of 11 November 2015 on the 
reform of the electoral law of the European Union 2015/2035 (INL). Decision 
2018/994 was adopted on 13 November 2018. It does not provide for the 
establishment of transnational lists. 

28 With the opinion of the EC and with the approval of the Council, the EP, on its 
own initiative, acting by means of regulations according to a special legislative 
procedure, establishes the statute and general conditions for the exercise of the 
functions of its members. 
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powers” (art. 226, third paragraph) (Blanke, Mangiamelli, 
2021), and the exercise of the Ombudsman's functions (art. 228, 
par. 4)°°. However, the right of initiative in the proper sense has 
not been defined given that the Lisbon Treaty has conferred on 
this institution the power to activate the process of revising the 
Treaties (art. 48, par. 2 of the TEU) (Verder, Heintschell, Von 
Heinegg, 2018; Becker, Hatje, Schoo, 2019; Kellerbauer, 
Klamert, Tomkin, 2019; Berry, Homewood, Bogusz, 2019; 
Mangas Martin, 2019; Blanke, Mangiamelli, 2021) to fill the 
previous gaps of the Treaty which recognized this right only to 
the governments of the Member States and to the EC. 
The EP may submit a proposal*! for the adoption of the related 
acts concerning the organization of the EP and the investigation 
of the control powers that it has attributed to the legislative 
bodies, for the functioning of the related bodies such as the 
European Ombudsman and which are appointed by the same EP 

29See the Legislative Resolution of the EP of 16 April 2014 on the proposal for a 
regulation of the EP on the procedures for exercising the right of inquiry of the EP 
and which repeals the decision 95/167/EC/Euratom/ECSC of the EP, of the Council 
and the Commission (2009/2212) (INL). The proposal failed to obtain the approval of 
the Council and the EC. Negotiations resumed in this legislature. See Report prepared 
by Maria Diaz Crego, Breaking the deadlock concerning the strengthening of the 
investigative power of the European Parliament, PE 690.638-June 2021. 

30See, lastly, the regulation establishing the statute and general conditions for the 
performance of the Ombudsman's functions (Statute of the European Ombudsman) 
and repealing Decision 94/262/ECSC, EC, Euratom, of 24 June 2021, in OJ UE L 253 
of 16.7.2021, p. 1. 

31See, for example, European Parliament Inquiry Right, 2009/2212 (INL), 
European Parliament Composition in view of the 2014 2012/2309 elections (INL); 
Reform of the electoral law for the Union for 2015 2015/2035 (INL); Composition of 


the European Parliament, 2017/2054 (INL), Reform of the Statute of the Ombudsman 
2018/2080 (INL). 
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(Engel, 2018). 

With regard to participation in the relative programming of the 
“initiative of the initiative”, article 17 TEU (Maurer, 2018)” 
programming started by the EC of an inter-institutional nature 
and with the participation of both the Council and the EP*®, is 
recalled, as the basis for a continuous development of a 
relationship fairly comprehensive in relation to the preparation 
of the work program, especially the annual one (art.190 TFEU) 
(Blanke, Mangiamelli, 2021). Programming that takes place in 
parliamentary committees between the members of the latter and 
the Commissioner/s competent for the matter. The program of 
the EC is very detailed and the EP is allowed to carry out an ex 
ante check thus establishing a political and less legal dialogue 
with the EC*™. Within this spirit the EP can highlight its 


32The rules governing the role of the EP in programming and its contribution to 
the preparation of the agenda of the EC are contained in the Internal Regulations of 
the EP (art. 37) and in the Framework Agreement on relations between the European 
Parliament and the European Commission, OJ UE L 304, 20.11. 2010, p. 47 
(Framework Agreement of 2010). See also the Interinstitutional Agreement “Better 
law-making” between the European Parliament, the Council of the European Union 
and the European Commission of 13 April 2016. OJ EU L 123 of 12.5.2016, p.1 
("Better law-making" agreement). 

33See art. 38 of the EP's internal regulations. 

34In the first half of the year, regular contacts are held between the 
Commissioners and the corresponding commissions of the EP. During this period, an 
exchange of views takes place between the Conference of Presidents and the Vice- 
Presidents of the EC. The control over the implementation of the current year's 
program is formalized in June in a summary report prepared by the Conference of 
Committee Chairmen and containing the results of the control on the implementation 
of the EC work program. In July, a resolution was passed that illustrates the position 
of the EP on legislative priorities. It is obviously a purely political commitment that 
does not limit the formal independence of the EC. In conjunction with the speech on 
the state of the Union, the President and the Vice-President of the EC draw up a 
“letter of intent” addressed to the President of the EP and the President of the Council, 
which contains detailed indications on the priorities for the following year and the 
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priorities by exerting a form of political pressure against the EC 
that it does not always take into account. An active, functional 
involvement in the exercise of the competences and powers of 
the EP, as an agenda setter, as a co-legislator and as an 
institution that exercises control powers over the EC. 

The “initiative of the initiative’ (Maurer, Wolf, 2020)* 
according to art. 225 TFEU (Blanke, Mangiamelli, 2021), is 
governed by art. 47 and 54 in the Rules of Procedure of the EP. 
Procedure that is carried out through the adoption of “Initiative 
reports”, identified by the identifier (INL). The “Initiative 
reports” differ from the “own-legislative reports” which are 
indicated with the identifier (INI)* provided for in article 53 of 
the EP Regulation and which may contain requests to the EC for 
the submission of proposals (Maurer, Wolf, 2018). In practice, 


hypotheses of withdrawal. The presentation is followed by a debate which takes place 
in the Plenary. In October, the EC formally adopts its work program for the following 
year which is then the subject of a debate in the Plenary. The EC has assumed 
obligations towards the EP on the basis of the Interinstitutional Agreement of 2010 
and pursuant to art. 16 of this act has undertaken to justify the non-submission of 
individual proposals of its work program for the year in question and the cases where 
it departs from it. See for 2021, Legislative programming-Joint Declaration on 
Legislative Priorities for 2021, doc. 13546/1/20 Rev.1 of 10 December 2020. 
However, these are priorities defined in very broad terms. A multi-annual perspective 
was achieved by means of a Joint Conclusion Legislative programming-Joint 
Conclusions on policy objectives and priorities for 2020-2024 Doc. 13547/1/20 REV 
1 adopted in the same day. 

35“The initiative of the initiative” is applicable to any area in which there is 
legislative competence of the Union, therefore also outside the sectors that provide for 
the ordinary legislative procedure. The EC responded positively to about a third of the 
advanced initiatives. 

36For an example of INI and response see 2018/2002 (INI) Tax treatment for 
pension products see Suite donnée a la résolution non législative du Parlement sur le 
traitement fiscal des produits de retraite, notamment du produit paneuropéen 
d’épargne-retraite individuelle (PEPP), 01.04. 2019. 
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only the former find a basis in primary law (art. 225 TFEU) and 
are obliged to state reasons by the EC in case of rejection of the 
request. The mandatory nature of the EC is contained in article 
16 of the Framework Agreement on relations between the EP 
and the EC (Osiac, Zana, Malmersjo, 2017; Remaé, Weigl, 
Guzman, Perez, 2020)*’ and in article 10 of the Interinstitutional 
Agreement on “better law-making” (Maurer, Wolf, 2018)**. The 
EP in the INL reports also contains a deadline within which the 
EC is expected to present the proposal to the legislators, but this 
deadline is often overlooked (Maurer, Wolf, 2018). 

INL reports are adopted by an absolute majority of the members 
of the EP, and those of INI by a simple majority of the EP 
(Maurer, Wolf, 2018)*?. According to article 47 of the Internal 
Regulation of the EP, the request for submission of a proposal to 


37‘(...) the EC undertakes to report on the concrete follow-up given to any request 
to submit a proposal pursuant to art. 225 TFEU (legislative initiative report) within 
three months of the adoption of the corresponding resolution in plenary. The EC 
submits a legislative proposal within one year at the latest or inserts the proposal into 
its work program for the following year. If you do not submit a proposal, the EC 
provides the EP with a detailed explanation of the reasons”. Framework Agreement of 
2010, op. cit., art. 16. According to Annex IV of the Framework Agreement of 2010, 
(titled: Timetable for the work program of the EC) the EP after the (plenary) session 
of July adopts a resolution in which it explains its position and which includes, in 
particular, requests based on its legislative initiative reports. See EU OJ 20.11.2010, L 
304 p. 47. The EP complains that the EC misses these deadlines. See the Opinion of 
the Legal Affairs Committee of the EP in relation to the legislative initiative aimed at 
recognizing the power of initiative to the EP, op. cit., par. 4, p. 2. 

38If it decides not to submit a proposal in response to this request, it informs the 
institution concerned of the precise reasons and presents, where appropriate, an 
analysis of possible alternatives and responds to any other aspect raised by the co- 
legislators in relation to the analyzes relating to the European added value and at the 
cost of “non-Europe”. According to the study based on empirical data, the average 
response times are longer, about 4 months. 

39“[T]hey allow political groups to make prove of their collective-denationalised- 
interest and position in EU politics (...)”. 
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the EC may include both the adoption of new acts but also the 
modification of those already in force. The number of INL 
initiatives is lower than of the INI (in the 2014-2019 legislature 
the first were 16 against 536, in the previous legislature 19 
compared to 572)”. The limited number of initiatives pursuant 
to ex article 225*' certainly reveals the prudent use which can 
have various explanations. On the one hand, the difficulty 
constituted by the relative approval majority in plenary, and the 
attention of the EP to have a limited number of INLs thus 
highlighting the relative political relevance. The current 


President of the EC in his programmatic speech before the EP” 


40Legislative initiatives presented in the INL of the function recognized to the EP 
by art. 223 par. 1 of the TFEU on the right to initiate the reform of its electoral 
procedure are also identified as INL, with the aim of developing a uniform procedure 
that applies throughout the Union and to give you its approval. The EP presented a 
report on 11 November 2015 on the reform of the electoral law of the European Union 
(2015/2035) (INL). See also the Resolution of the European Parliament of 7 February 
2018 on the composition of the EP 2017/2054 (INL). 

41 The initiative on minimum standards of civil procedure 2015/2084 which the 
EC did not follow up and the initiative on a legal framework for Resolution of the 
European Parliament of 22 October 2020 containing recommendations to the EC 
concerning an EU legal framework to stop and reverse the global deforestation 
attributable to the EU (2020/2006 IND. For the follow-up published, like all the other 
documents cited here, for the site of Legislative Observatory of the EP, see: 
https://oeil.secure.europarl.europa.eu/oeil/home/home.do. The case of regulation on 
artificial intelligence is interesting. In the Resolution of the European Parliament of 20 
October 2020 containing recommendations to the EC concerning the framework 
relating to the ethical aspects of artificial intelligence, robotics and related 
technologies (2020/2012 (INL)), a harmonization of the legal framework for the 
actions of civil liability and the imposition of a strict liability regime on operators of 
high-risk AI systems. The EC published on 20 April 2021 its proposal for a regulation 
on a European approach to artificial intelligence COM (2021) 206 final. In the 
communication of the EC he recalls the request of the EP. Then, on 30 June 2021, the 
EC published an initial impact assessment on a likely legislative initiative to adapt EU 
liability rules to the digital age and circular economy. 

42U. VON DER LEYEN, A more ambitious union. My program for Europe 
2019-2024, p. 22. 
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tried to: “Respond with a legislative act, in full compliance with 
the principles of proportionality and subsidiarity as well as those 
of the “better law-making” agreement (...)” to EP requests based 
on article 225 TFEU*. According to the guidelines relating to 
the working method of the EC of 2019 it was highlighted that: 


“(...) 1t will do so when Parliament starts working on a possible resolution 
based on article 225 of the Treaty on the functioning of the European Union 
as well as when Parliament adopts such resolutions. The vice-President for 
interinstitutional relations and foresight will inform the EP of the College 
decision on the follow-up proposed within three months of the adoption of 
the relevant resolution, in accordance with the interinstitutional agreement on 
better law-making (...)’*. 


Therefore, the final acceptance of the EP request depends on the 
will of the EC, thus understanding that the EP has a fairly 
“limiting” role in this situation. 

In the request for initiative of the recommendations to the EC 
regarding commercial disputes (2018/2079 (INL)) of 13 
December 2018, we can respond to the contents of the initiative 
that the EC has decided not to follow up on the request, 
justifying that: 


“The Commission will take the resolution as further inspiration to analyse 
simplifications to cross-border litigation, but not necessarily by a specific European 
Expedited Civil Procedure (...)”. 

9945, 


For the EC the rules of the Agreement to "better law-making”: 


“(...) require the observance of a sufficient timeline to ensure the proper 
consultation and assessment before the drafting of a Commission’s decision 


(...%6, 


43U. VON DER LEYEN, A more ambitious union. My program for Europe 
2019-2024, p. 22. 

44Communication from the President of the Commission, Brussels, 1.12.2019 
P(2019) 2. 

45Interinstitutional agreement on better lawmaking, op. cit. 

46Interinstitutional agreement on better lawmaking, op. cit. 
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Therefore, the Institution could not meet the deadline of 1 
January 2020 according to the requests of the EP. Let us not 
forget that the proposal was accompanied by an assessment of 
the added value of the procedure for the economy and 
businesses of the Union (Evas, 2018). 

With regard to the resolution containing recommendations to the 
EC concerning humanitarian visas (2017/2270 (INL) (Ridley, 
2021)*’, the EC based its assessment on the negotiations relating 
to the proposed Regulation for a European resettlement 
framework and had deemed the request “not politically feasible 
(due to the evident opposition of several Member States)”. Thus, 
the EC benefits from the role of a clear perception of the overall 
situation in the different sectors of action of the Union, as some 


have also called as: 


“(...) of quality of anticipation defined as the degree to which the 
Commission can correctly identify the set of politically feasible policy 
choices before it tables its formal proposal (...)” (Rauh, 2020). 


The recognition to the European Parliament of a right of 
legislative initiative 
The right of legislative initiative has a “political” and debated 


history from many decades ago. When it was already proposed 


47The request was not adopted by the Plenary in a first vote in November 2018. 
Another INL (2018/2270) on the same topic was subsequently voted and approved in 
December 2018. See also, Follow up to the EP non-legislative resolution with 
recommendations to the Commission on Humanitarian Visas 2018/2271 (INL)/A8- 
0423/2018/P8_TA-PROV(2018)0494. See: European Parliament Research Service 
European Added Value Assessment accompanying the European Parliament’s 
legislative own-initiative report, Humanitarian Visa, Study, October 2018. 
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in the draft Treaty on European Union approved by the EP on 14 
February 1984. The legal nature of the monopoly regime of the 
EC (Bieber, Jacqué, Weiler, 1985; Gerapetritis, 2018) was not 
acceptable because the initiative function remained exclusively 
in the hands of the EC. It was envisaged that the Council and the 
EP could ask the EC, at the moment of the motivation of the 
request, to present a relative proposal. The EC could express 
itself with an opinion, also indicating amendments that would be 
voted in priority over those presented by the EP and the Council. 
Then the EC would have been invested with the request and 
technically evaluating the content of the proposal (Bieber, 
1985). This monopoly of the initiative would have been legally 
and politically compromised since the EC could decide 
negatively. The monopoly limit of the propositional function of 
the EC was based on the draft Treaty and inspired by a federalist 
vision and by the broader desire to strengthen the principle of 
representative democracy (Lodge, 1984), as also defined by a 


Report of the Interinstitutional Affairs Commission: 


“(...) The power of legislative initiative normally falls to the Commission, 
but, subject to certain reservations designed to prevent a_ senseless 
proliferation of draft laws, initiatives may also be taken by one of the two 
arms of the legislative authority (...)’**. 


After a period of substantial silence dating back to the 
Maastricht Treaty, this proposal was again discussed by the 


48Report drawn up on behalf of the Committee on Institutional Affairs on the 
preliminary draft Treaty establishing the European Union. Explanatory Statement. 
European Parliament Working Documents 1983-1984, Document 1-1200/83/B, 
30.1.1984. 
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President Antonio Tajani in a speech given in 2018 at the 
College of Europe in Bruges, and the former President David 
Sassoli who had declared, in inaugural speech of the Conference 


on the future of Europe that: 


“(...) We should reflect on how to strengthen the capacity and centrality of 
the EP, in particular as regards its power of initiative. Like any national EP, 
the right of initiative should actually be vested in the EP so that our 
institution can make proposals to the EC and the Council, and not just be the 
recipient. This would help to give it a greater role (...)””. 


The President of the French Republic Emmanuel Macron 
affirmed his support for the recognition of a power of initiative 
to the EP in a speech delivered before the EP in Strasbourg on 
the occasion of a commemoration held on 2 December 2021 in 
memory of President Valery Giscard D'Estaign”. 

In the resolution approved on 16 February 2017, the EP 
suggested: 


“(...) in line with the common practice in several Member States, to assign to 
the two legislative chambers of the EU, the Council and in particular the EP, 
as the only institution directly elected by the citizens, the right of legislative 
initiative, without compromising the basic legislative prerogative of the EC 
ay ae 

The Committee of Constitutional Affairs of the EP, in a Report 


of 5 December 2018 affirmed that: “(...) in the case of a revision 


of the Treaty, the right of initiative must be attributed to EP”. 


49President Sassoli at the launch of the Conference on the Future of Europe: We 
must have no taboos, Strasbourg, 09-05-2021. Speech of the EP President David 
Sassoli at the launch of the Conference on the Future of Europe in Strasbourg. 

50Discours du Président de La République lors de L’hommage européen au 
Président Valéry Giscard D’estaing. “(...) Je soutiens cette idée des listes 
transnationales, permettant d’unifier ce “démos” européen, comme aussi la création 
d’un droit d’ initiative parlementaire pour le Parlement européen (...)”. 

Sl par. 63. 

52Resolution of the European Parliament on the state of the debate on the future 
of Europe (2018/2094 (IND), point 13, in which “he recalls his proposal to give the 
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This suggestion was also mentioned to the report on the right of 
initiative of 2020°°. The Resolution of the EP of 24 June 2021 
entitled: “Better law-making” relating to the years 2017, 2018 
and 2019™: 


“(...) calls for a revision of the TFEU and the introduction of a direct right of 
legislative initiative of the EP since the EP directly represents European 
citizens (...)”>. 


Hypothesis that was also accepted by the President of the EC, 
Ursula Von der Leyen in the speech that the latter gave on 16 
July before her election but is not mentioned in the President's 
speech on the State of the Union (September 2020)”. 

The proposal to confer this power on the EP can be interpreted 
as a progressive stage of the powers of the EP that can be 
achieved in concrete terms, historically affecting the system of 
balance of powers and the community method itself. The 
modalities of implementation of the proposal must also be 


assessed, always based on the rules of the treaties underlying the 


right of legislative initiative also to the EP, as direct representative of the citizens of 
EU, in the event of a future revision of the treaties (...)”. 

53Report on the right of initiative 2020/2132 (INI), op. cit. 

54Resolution 2020/2262 (INI), rapporteur: Mislav Kolaku8i¢. 

55Par. 5 


56The President of the EC expressed its support for this request at the keynote 
address for its program. U. VON DER LEYEN, A more ambitious Union. My 
program for Europe 2019-2024, p. 20. This reference by the President to the right of 
initiative could actually refer to the strengthening of the right of “initiative of the 
initiative”, pursuant to art. 225 TFEU, which is explicitly mentioned in a note to the 
speech. This interpretation also seems to be supported by the hearing, before the 
European Parliament's Constitutional Affairs Committee, of the Commissioner- 
designate for Interinstitutional Relations, Maro’ Sefcovic. The latter stated that he was 
in favor of strengthening the right of initiative but referring to the one established 
pursuant to art. 225 TFEU, always in compliance with the principle of proportionality, 
subsidiarity and in accordance with the “Better Law-Making” agreement. 
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exercise of the Union's decision-making powers according to the 
principle of subsidiarity and the balance of powers and of the 
conditions and mechanisms developed in practice governed by 


Interinstitutional agreements and the preparation of the proposal. 


Elaboration and presentation of the proposal 
The monopoly of the proposal of the EC is based on the interest 
of the Union outside the specific national interests or political 
majority of a lobbying nature. Of course, the preparation of the 
proposal is quite complex especially after the consultation 
process and in the preparation of the impact assessment given 
the plurality of needs and the related objectives to be achieved”’. 
By proposing a proactive power to the EP, it must be based on 
the reasons and related needs that motivate the application of the 
proposal and the related procedure (“initiative of the initiative” 
of art. 225 TFEU) (Blanke, Mangiamelli, 2021) as well as the 
initiative function to the EC alone. According to article 225 
TFEU, it is actually the final phase of a process governed by the 
Internal Regulation of the EP which provides that: “(...) the 
proposed act can be presented by each deputy but also jointly by 
10 deputies (...)/”°*. The legal basis must also be indicated 
57According to the Advocate General in the Conclusions in case C-418/18, 
Puppinck v. Commission of 29 July 2019, ECLI:EU:C:2019:640, par. 52, “(...) The 
power of initiative conferred on the EC includes the possibility, for that institution, to 
initiate prior consultations and to gather all necessary information (...), which could 
imply the consideration of interests and information that support options diverging 


from the objectives pursued by a given ECI which has been successful (...)”. 
58Art. 47. 
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(according to an opinion of the competent committee) and 
motivated. After the relative verifications by the President, if the 
proposal is considered admissible, the final communication is 
given in the Chamber. The proposal is then sent to the 
competent committee to evaluate it. The ad hoc commission 
decides to be given within three months of the referral and after 
giving the authors the opportunity to contact the EC. Finally, it 
is voted on by the Plenary. 

This process can also be set in motion by a single member of the 
EP and not by all, but it always requires the approval of the 
competent commission and the favorable vote of the majority of 
the members in the Chamber. This is a majority that ensures that 
the proposal it is based on a broad and cross-sectional support 
from EP members. This majority is also required for issues that 
require broad support such as for budget amendments, second 
reading votes in legislative procedures, and for amendments to 
the EP Regulation. 

If there are no problems with the initiation of this procedure, the 
achievement of the majority necessary for the adoption of the 
proposal submitted to the EC is also relevant. If, in the case of 
the presentation of an EP initiative, this process could provide a 
replicable and successful model. The reason that the 
propositional function had been entrusted to the EC in a 


monopoly regime lies in the desire not to make it dependent on 
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political interests and to recognize only EP groups or a certain 
number of deputies this function so it would have an opposite, 
negative outcome (Menéndez, 2009; Kohler-Koch, Quittkat, 
2013; Manzella, 2019)°°. The current solution of the qualified 
majority in support of the EP initiative pursuant to ex article 225 
is functional as the EP is recognized as having a function of its 
own initiative, as an insurer of the initiative process and as a 
guarantee of public interest. 

However, a solution of a lower threshold (as a simple majority 
as in the case of the INI) is not consistent with the system, since 


in this case the EC would undertake 


“(through an interinstitutional agreement) to own-and present to legislators, 
starting the legislative process-all the proposals prepared by a parliamentary 
group or by at least 25 European parliamentarians, elected in at least a quarter 
of the Member States (taking up the requirements for the formation of a 
group in the EP) (...)’”. 


The proposed solution is no different between the initial phase 
of the procedure and the adoption of the legislative initiative by 
the EP. It is based on art. 225 TFEU but does not provide for 
further adoption by the Plenary. So we are talking about an 


initiative not based on a majority of EP members. The 


59If the requirement of a majority of EP Members to submit the request pursuant 
to art. 225 TFEU is, as already noted, broad for the reasons already specified, 
remember that the other initiative of the initiative, namely that of citizens, is also 
requires the collection of at least one million signatures collected in at least a quarter 
of the Member States to be considered by the EC. This is a choice, especially that 
relating to the number of states in which signatures must be collected, due to the 
principle that this requirement would have ensured that the proposal reflected the 
interest of the Union. 

60See the speech of prof. Moavero Milanesi, delivered in Florence, on the 
occasion of the Conference on the State of the Union on 3 May 2019 which takes up 
the proposal presented the day before at the European University Institute. 
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legislative initiative presented to the EC to the legislators (as in 
the current system®’) but with the difference that the proposing 
function of the EC will only be nominal and limited to constitute 
the transmission channel of the proposal supported by a majority 
defined in EP. If the members of the EP are elected in at least a 
quarter of the Member States”, the procedure cannot guarantee 
the national secondment of the next interests or a sufficiently 
broad representation. The EP had already proposed since 1990 
the positive vote of the majority of the EP members as a 
requirement for the relative presentation of the proposal®. 
The majority required in favor of an EP initiative is not the only 
problem to be assessed. We must take into consideration the 
initiatives of the EC regarding the five-year and annual program 
of the Institution, since this program is the result of the 
consultations of the EP with the Council, and that it corresponds 
to the strategic lines of the EC, i.e. the basis of the receipt of the 
approval of the EP. Already from the beginning of the mandate 
of the EC, the related withdrawal proposals are proposed due to 
discontinuity with the mandates and prerogatives of the previous 
EC. In this spirit, the EC has included in its review the 
~ ee Thisemechanist is obviously aimed at achieving the result (recognizing the 
power of initiative to the EP) without having to modify the Treaties. 

62Pursuant to art. 241 TFEU, the initiative of the Council's initiative requires that 
it be decided by a simple majority. This means that it must receive the positive vote of 
15 representatives of the Member States. 

63Second Interim Report drawn up on behalf of the Committee on Institutional 
Affairs (Rapp. David Martin) on the Intergovernmental Conference in the context of 


Parliament's strategy for European Union. Session Documents 1990, Document A3- 
166/90, 25 June 1990. 
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approach: “Better law-making” and the one in, one out principle 
(Golberg, 2020)". 
If for the EP it is a new proposal and not included in the 
programming of the EC, the re-proposal of a withdrawn by the 
same institution, so we can say that the parliamentary initiative 
is in contrast with the priorities of the EC. An evaluation factor 
that could have repercussions in interinstitutional relations. 
On the other hand, the presentation of the proposal by the EC is 
the act well prepared and within a complex procedural process 
of preparation which provides for an impact assessment of the 
legislative proposals, taking into consideration the consultations 
carried out by the EC, and based on the principles of subsidiarity 
and proportionality according to the principles of “better law- 
making” (Anglmayer, 2021)°, and with which the EC 
legitimizes and justifies its initiative. Even the EP-exercising its 
own right of initiative-could justify its proposal according to the 
rules just indicated. Even this institution did not agree with the 
fact that the EC does not always fulfill the detailed commitment 
of preparing an impact assessment (Hiller, 2019), as a tool that 

64It is (one in, one out) a principle introduced by EC Von der Leyen, whereby a 
legislative proposal that creates burdens on citizens and businesses must replace an 
equivalent burden in the same matter. See the Better Regulation Communication: 
Taking Stock and Sustaining our Commitment COM (2019) 178 final and the most 
recent Better Regulation Communication: Joining Forces to Make Better Law, of 29 
April 2021 in which the EC presented some proposals to improve the approach Better 
lawmaking. 

65As underlined in a study on better regulation of (national) parliaments: “Quality 
of law-making is considered to be a shared responsibility of governments and 


parliaments”. See the Interinstitutional Agreement on Better Law-making, recital 2. 
66“[T]he Commission failed to provide impact assessments for a third of 


Yearbook of European Union and Comparative Law-YEUCL, vol. 1, 2022 ISSN:2732-9909 


109 


meets the objectives of transparency and efficiency. 

The EP is the very well prepared institution in this area as it has 
created a Directorate for Impact Assessment and European 
Added Value, within the Research Service of the EP (EPRS)*”. 
Thus, an examination is carried out of the amendments in charge 
of the EC proposal and presented by the EP and at the same time 
of the content of the legislative initiatives of the EP, each time 
the preparation of a legislative initiative has been authorized by 
the Conference of Presidents of the EP (Hiller, 2019)®. 

The Union analyzes the so-called “costs of non-Europe” to 
develop EP initiatives with an approach that seeks to respond 


both to the legitimacy output but also determines the efficiency 


proposals (11 out of 34) which the Parliament, Council and Commission had jointly 
deemed to be priority files”. 

67The Ex Post Evaluation Unit (EVAL) supports the EP implementation reports 
with background studies and carries out ex post evaluations requested by the 
committees. See the relevant: Report Appraising the quality of the European 
Commission's impact assessments, trends and development from 2015 to 2018, PE 
642807, December 2019. If the EC does not carry out an impact assessment, it is 
possible that the EP requests a targeted substitute impact assessment. Activity Report 
Impact assessment and value added unit 2019, p. 20. The EP had asked committees 
for a systematic use of the parliamentary impact assessment tool, for which there is a 
specific budget line, and believed that impact assessments could also take the form of 
limited studies, seminars and hearings of experts. See the European Parliament 
Resolution of 8 June 2011 on how to ensure independent impact assessments. P7_ TA 
(2011) 0259 and Angelika Niebler's Report, 18 April 2011. Doc. A7-0159/2011, 
PE454.384v02-00. 


68See for example: Interim European Added Value Assessment accompanying a 
legislative initiative submitted pursuant to article 255 of the TFEU. Report prepared 
by Parliament’s Committee on Civil Liberties, Justice and Home Affairs (LIBE), 
Rapporteur Sophie in't Veld (ALDE, Netherlands), on an EU Mechanism on 
Democracy, the Rule of law and Fundamental Rights,. April 2016-PE 579.328. See 
also: Revising the European Arrest Warrant. European Added Value Assessment 
accompanying the European Parliament’s Legislative- own-initiative Report, 
rapporteur Baroness Ludford, PE 510.979. European Parliament, Conference of 
Committee Chairs, Impact Assessment Handbook, paragraph 13-15. 
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of legislative interventions and legitimacy input as a reinforcer, 
highlighting the advantages, the content of the initiative that 


comes from the EP. 


Ordinary legislative procedure and the proposal of the 
European Parliament. Role of the EC and relations with the 
Council 
The EC acting in the general interest of the Union as promoter 
and conciliator/balancer of different interests favors the 
guarantor of the propositional function of EP (Scharpf, 2016)'. 
In this case the EC must defend the proposal before the 
legislators and also allows the Council’ during the ordinary 
procedure to vote by qualified majority as well as allowing the 
withdrawal of the proposal before the legislators are 
pronounced, using a European jargon they have “distorted” the 
procedural process’. 
In the case of acceptance by vote of the members of the Plenary 
and/or majority after a proposal by the EP based on art. 294 
TFEU (Blanke, Mangiamelli, 2021) is a proposed solution that 

1Basically, the majority vote in the Council is essentially based on the fact that the 
EC has a monopoly on the initiative as compensation and insurance for the smaller 
states. The consensual method (i.e. the search for negotiating consensus "in the 
shadow of the vote") ensures the legitimacy of the resolutions of the Council. There is 
an element of efficiency in the qualified majority, but as is well known this is a 
mechanism designed above all to induce the countries in the minority to find a 
compromise solution. 

2When the Council adopts acts not on the basis of a proposal of the EC, the 
percentage of 72% of the States that vote in favor is required and not 55%. 


3CJEU, C-408/13, Council of the European Union v. European Commission of 
14 April 2015, ECLI:EU:C:2015:217, published in the electronic Reports of the cases. 
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we have also seen proposed in the draft opinion of the legal 
committee of the EP of 2020*. Obviously, in practice, the first 
reading is preceded by trilogue meetings’. We are referring to 
the informal meetings between the representatives of the 
Council, the EP and the EC who trying to elaborate, rectius 
dispose of the possible disputes for the adoption of an act that 
will be adopted in the immediate future through the final 
procedural process, i.e. with the ordinary legislative procedure. 
If the negotiation is successfully concluded, the act after the 
discussion of the trilogue will be adopted as the position of the 
EP at first reading following the positive vote of the Council 
thus ending the procedural process and what we call first 
reading agreements (Obholzer, Reh, 2012; Curtin, Leino, 2017; 
Brandsma, 2019; Gabral, 2020)°. 
From a technical point of view in the case of a proposal adopted 
by the EP and submitted to the EC for impact assessment, the 
EC exercises its right as an expertise, evaluating the result and 

4«(...) If the EC does not follow up the EP's invitation to draft a legislative act 
within the ordinary legislative procedure, its resolution approved by a majority of the 
deputies constitutes the basis for the initiation of a legislative procedure by the EP 
itself (...)”. The proposal follows with these words: “(...) Considers that, if the EC, 
following the request of the EP, does not submit a legislative proposal and does not 
provide adequate reasons pursuant to art. 225 TFEU, this would constitute a breach 
and the EP will would reserve the right to act under art. 265 TFEU (...)”. Rapporteur 
Gwendoline Delbos-Corfield (PE680.906v01-00) 3.2.2021. 

5Trilogues are not provided for in the Treaty. The discipline, as regards the EP, is 
contained in its internal regulations and in the Code of Conduct, adopted by the 
Conference of Presidents in 2008, and annex (XX) to the Regulations. 

6European Economic and Social Committee, Investigation of Informal Trilogue 


Negotiations Since the Lisbon Treaty-Added Value, Lack of Transparency and 
Possible Democratic Deficit, 2017. 
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feasibility of the proposal and above all the financial constraints, 
in the case of international negotiations concluded with the 
Union and also to any other initiative with the legislation in 
force sending thus the proposal to national parliaments, taking 
into account the principle of subsidiarity and abandoning the 
fear of future problems that can bring down the related proposal 
under discussion. The involvement of the EC as a protagonist 
during the evaluation of the proposal as well as one's right to 
express a negative opinion, without putting an end to the 
procedure, it decreases if not to say denied the proposal offered 
by the EP.Its involvement as a guarantor is necessary but also 
faithful to its role and power as an institution of parallel 
initiative like that of the EP. In this case it is also thought that 
the EC must respect its position before the legislative process 
and above all protect the general interest of the Union according 
to the treaties. Within this framework, even the Council in the 
event of a negative opinion at the time of participation in the 
trilogue and during the first reading may not take a decision and 
also in this case the procedure is concluded. Noting that the 
Council may modify the proposal of the EC by voting 
unanimously in this case and not by a majority except that the 
Treaty does not provide for unanimous voting in the proposed 
matter. We can speak of a certain imbalance in this case 


between the two legislators, compromising the institutional 
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balance’. 
On the one hand, the negative opinion together with the right of 
veto deriving from the unanimous voting procedure in the 
Council, is an instrument of defense of national sovereignty that 
allows each Member State to better show their national interests 
on the common interest. On the other hand, the unanimous vote 
that is requested for the EC proposal is a right that ensures that 
the relative modification should be consistent with the envisaged 
system given that an increase in the quorum in the Council is 
expected if the EC is against the proposal or to parts of it, thus 
trying to overcome in practice the reserves of the EC. 
The EP proposal adopted in the first reading according to art. 
294 TFEU, par. 3 and following (Blanke, Mangiamelli, 2021), 
in this case the initiative cannot compromise the final result or 
create future problems. The purpose is the passage of the 
amendments proposed by the Council after the proposal of the 
EP because in this way the modifications of the proposal are 
avoided. The second reading follows where the EP accepts the 
proposals of the Council or rejects them by a majority of its 
members. In this case, the role of the EC and its participation in 
the trialogue are included, as we have already mentioned above. 
7Considering that the EP is made up of 751 members, elected in 27 Member 
States and grouped into political groups representing very different orientations it 
could be considered that such a majority is difficult to achieve. However, the EP tends 
to present itself as a homogeneous institution in the interinstitutional dynamic and 
therefore its positions towards the EC and the Council tend to be supported by large 


majorities. 
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It is obvious that a proposal from the EP will also change the 
relations, rectius the balance with the Council. Why? Because if 
in our case the power of initiative is left to the EP as an entity of 
a legislative power, the power to the other branch of the 
legislature should also be recognized at the same time. Let's not 
forget that the power of "initiative of the initiative" was 
attributed according to art. 152 of the Treaty EEC (Blanke, 
Mangiamelli, 2021). The premise for conferring its power on the 
EP as the only institution of a democratic legitimacy is based on 
the principle of direct election, advising against a choice that 
involves a significant imbalance of the system avoiding thus a 
check and balances mechanism as we have seen so far at the 
ordinary procedure (Dougan, 2008) and in favor of the 
supranational dimension of the Union. The Treaty of Lisbon as a 
last supplementary stage has achieved intergovernmental 
character and justified democratic legitimacy, i.e. a double 
legitimacy of the Union during the decision-making process as 
the basis for the acceptance of the final results especially 
through double majority voting in the voting mechanism in 
Council (Beetham, 2013). In this case, the representation of 
citizens is guaranteed by the principle of equality but also the 
principle of international law, that is, a formal equality of states 
whatever their demographic weight and their economic or 


geopolitical value (Peters, 2020). 
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Within this spirit and technical framework, in our opinion, it 
must be borne in mind that in the case of conferment to the EP 
of its own right/power of initiative, some fundamental 
hypotheses can be considered: a) The modification of the Treaty 
and related articles relating to the monopoly of the EC and/or b) 
the conclusion of an ad hoc interinstitutional agreement 
following the modification of the pre-existing ones such as the 
2010 Interinstitutional and the “Better Law-making” agreements 
(Bunea, 2020). 

The second way seems more feasible, given that we have 
noticed it in the past when the election by universal suffrage 
directed by the EP managed to maximize its consultative 
(Gorbert, 1998) without however resolving the problems of 
relations between the funds. Obviously, even an 
interinstitutional agreement does not compromise the spirit 
and/or is against the Treaty but is a solution consistent with its 
own provisions. 

It is not convincing, also the power of initiative bound by the EC 
through the joint reading of the articles 17 TEU, 225 and 269 
TFEU (Blanke, Mangiamelli, 2021) which must be presented to 
parliamentary legislators. This solution allows the non- 
modification of the treaties and leaves intact the power of the 
EC to proceed with the impact assessment. The solution affects 


in this case the EC in a way that can hardly be considered 
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compatible with the Lisbon Treaty (Maurer, Wolf, 2018). 


Representative and participatory democracy as a function of 
the agenda setting of the European Parliament 

The discussion is always open for the relative monopoly of the 
initiative of the EC and of the intervention that would be 
possible to do. We must initially distinguish the openness 
between agenda setting and legislative initiative function. If a 
power of initiative exclusively to the EP represents many 
difficulties, the function of agenda setter of the EP is 
consolidated by strengthening the legitimacy input of the 
decision-making process. We must take into consideration the 
former art. 225 which provides for the institutional agreement 
and the “better law-making” where the EC must respond to the 
proposed requests within 3 months and adopt a specific 
communication of what it intends to do next. There is room for 
improvement (Maurer, Wolf, 2018) and certainly some 
decisions on how to express the related instruments of direct 
democracy which affects the function of the Union's agenda and 


which contributes to strengthening the function of the EP. 
European Parliament, citizens’ initiative and agenda setting 


Participatory democracy through the European citizens’ 


initiative (De Clerck-Sachsse, 2012; Bottger, Plotkka, 2016; 
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Weisskircher, 2019; Blockmans, Russack, 2020) is not an 
initiative mechanism in the proper sense but an agenda setting 
tool (Hatton, 2016)*. To evaluate this democratic power, not 
only the initiative function of the EC must be taken into 
consideration, but also its effects on the identification of interest 
for European citizens. The European mediator also expressed 
herself in this spirit, underlining how this instrument offered a 
public debate as a forum for direct democracy that can be taken 
into consideration in the plenary EP’. Also in case C-418/18 
Puppinck and others v. European Commission of 29 July 2020'° 


the Advocate General underlined: 


“(...) The added value of the ECI he indicated, among other things, his 
contribution to the promotion of public debate and to the visibility of some 
themes or concerns of European citizens (...)””'', continuing that “(...) the ECI 
establishes a permanent and official way that allows citizens to organize 
themselves around a particular problem. It offers a platform that allows them 
to launch and make public an initiative and to gather support for it from other 


8If the European citizens’ initiative is thus qualified, the judgment on its impact- 
usually negative due to the low number of initiatives that have reached the required 
number of signatures and the fact that none of them have activated an EC initiative- 
can be reviewed. 

9European Ombudsman, Decision in case DI/9/2013/TN-Increasing the 
effectiveness of the European citizens' initiative. “(...) The European citizens’ 
initiative process offers organizers a platform from which they can generate a public 
debate about their issue”. European Ombudsman, Suggestions to improve the 
European Citizens’ Initiative procedure case SI/6/2017/KR open in 11 June 2017 and 
closed in 28 May 2019. The European Ombdusbam affirms that: “The public hearing 
for initiatives in the EP is an important part of ensuring inclusivity and transparency 
of the ECI process (...). Involving both Parliament and Council in the follow-up 
should enhance the process from the citizens’ point of view, also in terms of clarifying 
what they as co-legislators believe is the appropriate course of action (...)”. 

10CJEU, C-418/18 P, Puppinck and others v. Commission of 19 December 2019, 
ECLI:EU:C:2019:640, published in the electronic Reports of the cases. 

11Other aspects were: privileged access to the institutions of the Union, which 
allows these concerns to be expressed effectively; the right to a reasoned institutional 
response that facilitates public and political scrutiny (para. 73). 
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citizens in different Member States. In this way, it acts as a tool to bring 
together issues of common interest among citizens, beyond national borders, 
and favors the strengthening of the public space of the Union (...)”". 


Public debate and the agenda setter function are two different 
and distinct things and that different opinions are also accepted 


as discussion points, noting that: 


“(...) Such actors that oppose an ECI are not given an official platform to 
make their views known to the public. Changing the ECI process to allow for 
more actors to vocalise their viewpoints on successfully submitted ECIs is in 
consonance with the aspiration of the Commission and the Ombudsman that 
the ECI should be an instrument for fostering public debate in addition to 
being an agenda setting tool (...)” (Karitzia, 2017). 


A further facilitation for relations between ECI and EP can be 
seen from the amendment of the old Regulation of 2020 and 
with the entry into force of the new Regulation 2019/788 
(Gonzalez Cadenas, 2020) and the old art. 11 of Regulation 
211/2011. The new Regulation aims to improve the 
organization, presentation, registration, evaluation and 
examination phases of the initiative of the citizens. Thus the 
public debate is strengthened, especially the public hearing and 
the related responsibility of the EP'’. In the same spirit, the 
internal Regulation of the EP also allows the organization of a 
hearing that is associated simultaneously with regard to petitions 
with the EC from the moment of registration of the initiative 
according to art. 14 of the Regulation of the citizens initiative *. 
According to articles 3 and 14 of the new Regulation the EP 
12Pan 74 

13See art. 14.2 of the Regulation 2019/788. 

14The public hearing in EP can be organized jointly with other institutions and 


bodies of the European Union wishing to participate. It may invite other interested 
parties to participate (art. 222.4 of the EP's internal regulations). 
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must evaluate the political support of the initiative, also being 
able to propose amendments’ with the final aim of activating 
the mechanism of art. 225 if the EC does not submit, following 
the ECI, a proposal for a legal act according to amendment 11 
(recital 23 bis) and art. 15bis)'°. 

Also in this case, a proposal for an “initiative of initiative” is 
activated based on the relevant provisions of the regulation of 
procedure of the EP according to art. 222.8 where the EP can 
hold a discussion after an ECI in a session following the public 
hearing, deciding afterwards to conclude or not with a related 
final resolution. Also according to paragraph 9 of art. 222 of the 


internal regulation: 


“(...) should the EC fail to submit an adequate proposal on ECI, the relevant 
EC may organize a hearing in consultation with the organizers of the ECI. 
Furthermore, also in this case the EP can decide whether to hold a discussion 
in the Chamber and whether to conclude the discussion with a resolution 
(...)”. 


Therefore it is not possible to proceed in this sense if a report on 
the same topic is expected during the same session or the next 
one, unless the President decides otherwise for exceptional 
reasons and thus giving priority to the position of the EP. An 


ECI on the same topic or similar content with that of a future 


15COM(2017)0482 —C8-0308/2017 —2017/0220(COD). 

16Also previously, the EP, in a resolution of 2015 had called for the connection 
between ICE and the initiative of the EP, therein exhorting the institution, should the 
EC not present a legislative proposal within the 12-month period, to exercise where 
necessary its right under art. 225 TFEU to ask the EC to submit an appropriate 
proposal; the competent EC of the EP should have taken into account the content of a 
successful ECI and consulted the organizers of the ECI in another hearing (par. 32). 
Resolution of the EP of 28 October 2015 on the European Citizens' Initiative 
(2014/2257 (INI), par. 32. 
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proposal of the EP strengthens its role, also based on the former 
art. 225 TFEU and where the regulation of internal procedure of 
art. 222.9 provides that the EP in the event that the EC does not 
give an answer to the proposed initiative can intervene and 
decide according to the power established by art. 225 TFEU 
(Blanke, Mangiamelli, 2021). 

In practice, we recall the Minority safe pack initiative supported 
by the EP without explicit support from the EC2'’, despite the 
fact that the EC stated that: 


“(...) The communication assesses each of the nine individual proposals on 
its own merits, taking into account the principles of subsidiarity and 
proportionality. While no further legal acts are proposed, the full 
implementation of legislation and policies already in place provides a 
powerful arsenal to support the Initiative's goals (...)”!*. 


Following with the initiative, entitled Right Water, a boom of 
requested and outdated signatures in relation to the recognition 
of the right to access to water and the relative liberalization of 
services related to the distribution and supply of water, the EC 
had removed from the directive on concessions (2014/23) 


services relating to drinking water and sanitation by replying 


17P9_TA(2020)0370 ECI-Minority Safe Pack; Resolution of the European 
Parliament of 17 December 2020 on the European citizens' initiative entitled 
“Minority SafePack-one million signatures for diversity in Europe” (2020/2846 
(RSP)). Point 20 states: “invites the EC to act on the basis of this initiative and to 
propose legal acts based on the treaties and on the regulation on the ECI, as well as in 
accordance with the principles of subsidiarity and proportionality; underlines that the 
initiative registered by the EC asks for legislative proposals in nine distinct sectors 
and recalls the request contained in the initiative to verify and evaluate each single 
proposal on the basis of its merits (...)”. 

18See the EC press release of 15 January 2021 on its response to the Minority 
Safe pack initiative reported in the Commission's press corner: 
https://ec.europa.eu/commission/presscormer/detail/en/qanda_ 21 82 
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that “it was considered insufficient by the EP”’’ going above and 
asking for a revision of the directive and the relative recognition 
of water as a universal good and fundamental right by adopting 
in this the meaning of the subsequent Directive 2020/2184 of 16 
December 2020” concerning the quality of water intended for 
consumption, which does not contain the recognition of that 
human right but asks Member States to guarantee access to 
drinking water for vulnerable people. 

From the examples set out above we can understand that the ECI 
does not always coincide with the European integration system, 
rectius not compatible with the interest of the Union given the 
model of liberalization adopted by the EC and the privatization 
of the role of the EP, further enriching the political and less legal 
debate (Berge, Boelens, Bos, 2018; Van Den Berge, Boelens, 
Vos, 2020; Van Den Berge, 2022). The EC in this situation 
supported the initiative and at the same time criticized the EC as 
it did not react in the spirit of the ECI but as a technical 
legislator as it brought amendments to the Drinking Water 
Directive but remained excluded from the amendment of the 


right to water’. 


19Directive 2014/23/EU of the European Parliament and of the Council of 26 
February 2014 on the award of concession contracts Text with EEA relevance, OJ L 
94, 28.3.2014, p. 1-64 

20Directive (EU) 2020/2184 of the European Parliament and of the Council of 16 
December 2020 on the quality of water intended for human consumption (recast) 
(Text with EEA relevance), OJ L 435, 23.12.2020, p. 1-62. 

21See amendment 7 to recital 4 of the directive which in the final version does not 
contain the reference to the right to water requested by the EP; instead, the 
amendment to article 1 of the directive was accepted (access for all in the Union and 
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Recital 4 of the directive already refers to the ECI connected 
with the public consultation carried out by the EC itself and to a 
provided assessment of the adequacy and effectiveness of the 
regulation (REFIT) according to the content and spirit of 
Directive 98/83/EC”: “It emerged from this exercise that some 
provisions of this directive needed to be updated”. 

Continuing with the Resolution approved by EP*on ECI and 
entitled "End the Cage Age", the EC was asked to ensure the 
correct implementation of the requests contained in the ECI 
according to the revision of Directive 98/58/ EC™ and according 
to the European Green Deal and the “From producer to 
consumer” strategy~’. The EC presented legislative proposals on 
animal welfare by the end of 2023 and indicated the way for a 
revision of the legislation in force and the related Directive for 


2023 as a priority initiative indicated by the EC itself and by the 


sweetened in par. 2 of art. 1); see also: Report on the proposal for a directive of the EP 
and of the Council on the quality of water intended for human consumption (recast) 
(COM (2017) 0753-C8-0019/2018-2017/0332 (COD)) Directive 2020/2184 of 16 
December 2020 concerning the quality of water intended for human consumption, in 
OJ L 435 of 23.12.2020, p. 1. 

22Council Directive 98/83/EC of 3 November 1998 on the quality of water 
intended for human consumption, OJ L 330, 5.12.1998, p. 32-54 

23Resolution of European Parliament P9_TA(2021)0295, ECI: “End the cage 
age” of 10 June 2021 (2021/2633(RSP). 

24Council Directive 98/58/EC of 20 July 1998 concerning the protection of 
animals kept for farming purposes, OJ L 221, 8.8.1998, p. 23-27 

25See also the motion for a Resolution of the EP which includes a number of 
demands on animal welfare and which refers explicitly to ECI itself. Resolution of 22 
June 2021, 2020/2085 (INI)). The EP Petitions Committee had commissioned a study 
on alternatives to animal cages. 

See,  https://www.europarl.europa.eu/committees/en/end-the-cage-age-european- 
citizens-initi/product-details/20210325ECI00041 
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President of the Green deal”. 
We see and notice a space for the development of relations 
between ECI and the function of agenda setter of the EP 
especially with the power of "initiative of the initiative" given 
the synergy between instruments of two different institutions 
that certainly present elements of analogy including also the role 
of the Council as support expressed in the initial phase of the 
procedure of the ECI thus having as much as possible to be able 
to activate a proposal of the EC (Smith, 2021). 
The impact assessment system can be improved by submitting 
citizens' initiative of the initiative directly to the EP and the 
Council (Berg, Hieber, 2021). If the citizens' initiative is 
accepted by the EP without the latter having a power of its own 
initiative, the only way to continue having a positive final result 
for everyone inclunding EC would be the continuation of the 
procedure through art. 225 TFEU. In reality, even in this case 
we are delineated with the internal Regulation of the EP and also 
from the formal point of view, increasing the possibility that it is 
adopted by the EC. Within this spirit, we can say that the EP is 
also aware of the related ECI, as expressed by the same: 


“(...) The importance of ECIs as the only EU-wide participation tool with the 
ability to trigger potential regulations; calls for the response given to these 
initiatives to be strengthened through the adoption of a parliamentary 


26Communication from the Commission on the “end the cage age” initiative, 
dated 23.6.2021, C (2021) 4747 final. The Commission had adopted a strategy in 
March 2021. Commission Staff Working Document Evaluation of the European 
Union Strategy for the Protection and Welfare of Animals 2012-2015, 
(SWD/2021/0076 final. 
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resolution for each successful ECI; notes that the EC must fully comply with 
its legal obligation to present sufficient reasons explaining whether or not to 
take action with respect to an ECI and believes that this obligation should be 
broadened in order to ensure that citizens have an accurate picture of what 
can they expect from the start (...) from participating in an initiative of this 
type; regrets that the EC has not followed up through legislative measures the 
ECIs which have been successful; considers that, in accordance with article 
15 of Regulation (EU) 2019/7887’, if the EC has not published its intentions 
within the prescribed deadline or has indicated in a communication that it 
does not intend to intervene in relation to an ECI that it has satisfied 
procedural requirements and which is in line with the Treaties, in particular 
with the fundamental values of the Union enshrined in art. 2 TEU (Mangas 
Martin, 2019; Blanke, Mangiamelli, 2021; Mlynarski, 2021), the EP could 
decide, in accordance with art. 222 of its Regulation (...) with a legislative 
initiative report; urges the EC to undertake to present a legislative proposal 
following the approval by the EP of this legislative initiative; proposes in this 
regard to modify the current framework agreement between the EP and the 
EC; and requests that the Regulation of the ECI be amended to incentivize 
the EC to present a legislative proposal if the ECI presented satisfies the 
relevant requirements (...)” (Berg, Hieber, 2021). 


The Petitions 

With the Maastricht Treaty, petitions (Surrel, 1990; Magnette, 
2002; Marty, 2013; Dumont, Tulkens, 2018) to the EP also 
began as a primary right and as an instrument of democratic 
participation (Bobek, Adams Prassl, 2020; Jarass, 2020; Tiniere, 
Vial, 2020; Peers, 2021; Ripol Carulla, Ligartemendia 
Uceizabarrena, 2022)°*. Petition exercised by any resident 
natural or legal person established in a Member State of the 


Union. Petitions as a solicitation for the defense of rights 


27Regulation (EU) 2019/788 of the European Parliament and of the Council of 
17 April 2019 on the European citizens’ initiative (Text with EEA relevance), 
PE/92/2018/REV/1, OJ L 130, 17.5.2019, p. 55-81. 

28See articles 20 (d), TFEU, 24 (2), TFEU and 227 TFEU. The right to petition is 
also provided for in the Charter of Fundamental Rights of the European Union (art. 
44). In the internal regulations of the EP it is governed by art. 226 to 230. 


Yearbook of European Union and Comparative Law-YEUCL, vol. 1, 2022 ISSN:2732-9909 


125 


(pétition plainte) offering citizens a participation in the 
formation of laws (pétition-suggestion) (Russack, 2019) and as a 
greater purpose the non-judicial protection of rights’’. Petitions 


such as “Powers of control’’ where the same EP has defined*’ as: 


“(...) any complaint, request for opinion or invitation to take action, and 
reactions regarding its resolutions or decisions taken by other institutions or 
bodies of the Community that are sent to it by natural persons or associations 


(...)34 


Petitions are also a tool for citizens’ participation* to 
demonstrate a public interest or related everyday problems, 
concerns to the EP that must take the relevant actions and 
resolve situations that go beyond the national jurisdiction of the 
Member States*’. In this spirit we recall the conclusions of the 


Advocate General in Puppinck and others v. Commission of 19 


December 2019: 


“(...) The substance of the right to petition consists in the possibility of 


29This is a function of the petition to the EP that competes with other institutions 
such as the use of the Ombudsman, reporting to the EC (in its role as guardian of the 
treaties), to OLAF. See the Resolution of the European Parliament of 17 December 
2020 on the results of the deliberations of the EC for petitions during 2019 
(2020/2044 (IND), especially point J. 

30Report on the activities of the EC for petitions in the parliamentary year 1993- 
1994 (A3-0158/94). 

31You can also lend your support to petitions that have already been submitted. 
Petitions with high numbers are relatively few, 3 in 2019 with 10,000 signatures, 
Resolution on the results of the deliberations of the Committee on Petitions in the 
course of 2019, op. cit. 

32“The EC for petitions believes that the ECI is an extremely important tool in 
terms of direct and participatory democracy, which allows citizens to actively 
participate in the definition of European regulations”; Report on the results of the 
deliberations of the Committee on Petitions in the course of 2018 (2018/2280 (INI)). 

33It can therefore be correctly assumed that the two functions of petitions have 
developed in the Union through the role of the Ombudsman and the ICE. The petition 
tool would create an interconnection between citizens (who act to protect their rights 
and interests) who, through the EP, could activate the EC in its role as guardian of the 
treaties and finally to the Court. 
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officially bringing certain issues to the attention of the EP, without the 
applicant being granted the right to directly claim legal protection. It is not an 
individual right intended to produce legal effects on the situation of a 
petitioner, but a political instrument of participation in democratic life (...) 
from a constitutional point of view, the function of this instrument is 
equivalent to an authorization by the EP to be formally invested with 
initiatives that come neither from the EC, nor from its deputies, groups or 
commissions (...)” continuing and observing that “(...) the right to petition 
constitutes an instrument of direct political dialogue, the expression of a 
democratic interaction between a citizen and the elected representatives 
which should, except in exceptional cases, be removed from the intervention 
of the Union judge (...)” (Warin, 2019)**. 

Even petitions as their object have the request for the 


introduction of legislative acts or amendments to existing rules, 
obviously they do not legally bind the EP except in the terms in 
which each petitioner has the right to receive, and within a 
reasonable time, and related information in on the decision on 
admissibility and on the follow-up*. Petitions as a bottom-up 
channel’, as a type of communication with the EP and with the 
advantage of not imposing strict eligibility criteria interpreted 
with a certain flexibility even by the EP itself. 

The petition with a binding nature as foreseen by the national 


parliaments should be addressed to the EC as it also happens in 


34See the conclusions of the Advocate General Niilo Jaéaskinen presented in the 
case: C-261/13 P, Peter Schénberger v. European Parliament of 17 July 2014, 
ECLI:EU:C:2014:2107, published in the electronic Reports of the cases, par. 5. This 
is the appeal against a judgment of the Court which had rejected the appeal against the 
decision of the EC petitions of the EP which had declared the petition inadmissible. In 
a previous judgment, the Court had declared that the decision of the EC Petition was a 
challengeable act pursuant to art. 263 of the TFEU. See also the case of the General 
Court: T-308/07, R. Tegebauer v. European Parliament of 14 September 2011, 
ECLI:EU:T:2011:466, II-00279. 

35CJEU, C-261/13, Schénberger v. European Parliament, op. cit. 

36In 2019, the petitions web portal was further developed in a version 
characterized by responsive web design (RWD) and therefore easier to use. 
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the case of the ECI 
Petitions cannot bring or threaten the rights of the Union and 
cannot be qualified as instruments of initiative*’ but as a 
substantial contribution to the definition of the agenda by 
signaling the public interest of a democratic nature. The EC 
itself for the related petitions informs petitioners who wish a 
legislative intervention of the possibility of launching an ECI 
and in the case of a request for initiative already advanced on 
the same topic, the signatories of petitions on related topics 
according to art. 230 are informed by the Internal Regulation of 
the EP. The EC for petitions is also involved in organizing 
public hearings that continue an initiative after the collection of 
the relevant necessary signatures. The EP internal Regulation 
itself provides that an initiative that has not reached the number 
of necessary signatures can be considered a petition. The EC 
also plays a strategic role in this case, since through petitions it 
creates a direct link between the EP's right of legislative 
initiative and the related issues proposed by citizens through the 
petitions themselves**. Obviously affecting the agenda we must 
say that these are petitions that identify a problem of significant 

37Even if this circumstance could make it appear necessary a regulatory 
intervention by the Union to supplement or modify existing acts. 

38The EC for Petitions Report on the results of the deliberations of the Committee 
on Petitions in the course of 2019 (2020/2044 (INI)), 23.11.2020. Rapporteur K. 
Zitotowski. The EP can also be contacted through the website of the Citizens' Inquiries 
Unit (Ask EP) which provides answers to questions relating to the positions and 
activities of the EP. Through this channel, citizens also express requests to the EP. For 


example, requests have been made to the EP by a significant number of citizens not to 
ratify the investment agreement entered into by the Union with China. 
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concern such as a number of petitions on the abuse of precarious 
work that paved the way for a resolution of the EP calling for 
interventions to the EC*’. We repeat that the petitions addressed 
to the EP still ask for the activation of art. 225 TFEU, as we can 
also see in the related Petition on the rule of law presented on 4 


March 2020 on the rule of law in which the same EP asked: 


“(...) the European Commission, under art. 225 TFEU, to present, within 
three months of the request, a legislative proposal aiming at the creation of a 


mechanism for the evaluation by Member States of the fundamental values 
9940 


enshrined in art. 2 of the Treaty (and in particular the rule of law) (...)””. 
Already in April 2019 an ECI was presented without a positive 


final result since it did not have the required number of 


signatures. 


Concluding remarks 

The discussion points are many, sometimes too technical and 
legal, but the question always remains open that the Union 
through its important body such as that of the EP should 
continue its integrative path, always based on the common 
interest not of the offices in Brussels or any other seat of the EU, 
but of the participating peoples through their elected 


representatives in the salon of EU. 


39Response to petitions concerning the fight against precariousness and the abuse 
of fixed-term contracts (2018/2600 (RSP)); Resolution of the European Parliament of 
31 May 2018 on the response to petitions concerning the fight against precariousness 
and the abuse of fixed-term contracts (2018/2600 (RSP)). See in particular point 5 of 
the Resolution. For further details see: S. RUSSACK, Pathways for citizens to engage 
in European Union policymaking, CEPS. Policy insights, 2018/14, November 2018. 

4 Ohttps://ec.europa.cu/info/policies/justice-and-fundamental-rights/upholding- 
rule-law/rule-law/rule-law-mechanism/2020-rule-law-report_en 
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Recognition of the initiative in the EP is a conviction that calls 
for and is based on the democratic principle that has always 
been conferred on EU standards. Discussion on the legitimacy 
referred to the so-called input and output legitimacy connected 
to the democracies of the legal system and to its citizens and of 
the EP itself, as an entity that is able to respond to the current 
demands of a changing global society, to solve problems and 
without disregarding a correct identification of the needs of 
European citizens that arises upstream of the process. 

We have seen the initial phase of a very difficult and often 
mathematical political cycle as a premise for the function of 
legislative initiative and the definition of the agenda. Different 
profiles but obviously and simultaneously connected. An EP that 
does not have a clear power of initiative but plays an important 
role in defining the agenda by urging the EC to submit a 
proposal according to the Treaty and its own functions. 
Recognizing a power of initiative to the EP is the natural 
continuation of this power through a progressive expansion of 
its powers, obviously without prejudice to the decision-making 
system based on the ordinary legislative procedure and the 
related technical issues that like it or not affect the system of the 
balance of powers and interinstitutional relations in the decision- 
making process of the Union. These are problematic aspects 


concerning the number of European parliamentarians, the 
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application of the principles of “better law-making” and the 
related impact assessment, the functioning of the trilogues and 
the role of the EC, the vote in the Council, the modification of 
equilibrium caused by a power of initiative recognized only to 
one of the two legislators. Technically feasible hypothesis, but 
difficult to implement also in consideration of the unlikely 
modification of the treaties in the short term and_ the 
unavailability shown by most of the Member States. The EP is 
not only an entity that collaborates in the decision-making 
process (agenda setter, power of initiative, legislator) but also 
has relations with the EC, even speaking for the possible 
institutionalization of the Spitzenkandidat system. 

The EP agenda setter function can be strengthened thus 
improving the application methods established by the former art. 
225 TFEU hoping for a full collaboration of the EC where its 
own President has expressed certain openings towards this 
direction and always with synergy with other tools for defining 
the agenda such as the ECI and petitions. These are complicated 
and always problematic mechanisms given the conditions 
envisaged and the dual function and characteristics that 
individual petitions have and how they can be strengthened. 
Perhaps one direction would be to create a strong, possibly 
institutionalized relationship between the ECI, petitions and the 


EP initiative. 
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Finally, there is ample room for improvement towards the 
direction of the recognition of a proper and clear right to the EP 
by realizing above all the stresses arising on the future of the 
Union for the expansion of public space and the identification of 
European citizens. A challenge that we will see in the coming 
months and years hoping that the path will be that of the 
democracy of the participating citizens and not of the chairs of 


the offices of the Union. 
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